I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7
J. LLOYD TOVER and )
CHRI STI NE TOVER, ) No. BK 89-40634
Debt or (s), )
)
TAMALOU W LLI AMS, TRUSTEE, g
Plaintiff, )
)
VS. ) Adv. No. 90-0041
)
BOARD OF PENSI ONS OF THE )
CHURCH OF GOD, | NC., )
)
Def endant . )

MEMORANDUM AND ORDER

Fol l owi ng a determ nati on by this Court that the debtors were not
entitledto exenpt theinterest of debtor J. Ll oyd Tonmer i n a Church of
God, Inc., pension,'the trustee brought this turnover actionto conpel
t he Boar d of Pensions of the Church of God, Inc. ("Board"), to pay over
t he current bal ance of the debtor's account for the benefit of the
bankruptcy estate. The Board answered and filed a notion for summary
judgment inwhichit assertedthat the pension planhas the attributes
of a spendthrift trust andis excluded fromthe debtors' estate under
11 U. S.C. 8541(c)(2). The trustee filed across notion for sumary

judgnment, and the

I'n the Court's order of January 3, 1990, it sustained the
trustee's objection to the debtors' claimof exenption under I11.
Rev. Stat., ch. 110, par. 12-1001(g)(5). The Court found that the
debtors were not entitled to exenpt their interest in the pension
assets because the statutory | anguage exenpts a "paynent" rather than
any lunp sum asset. The Court further found that, even if the
debtors could show a qualified paynment, they had nmade no show ng that
such paynment was necessary for their support or that of a dependent.



facts are not in dispute. Having considered the argunments of the
parties, the Court finds that that portion of the debtor's pension
representing his voluntary contributions tothe planis an asset of the
debtors' estate and nmust be paid over to the trustee.

The debt or, who becane an ordai ned m ni ster wi th the Church of God
in 1969, is aparticipant inthe Contri butory Reserve Pensi on Pl an of
t he Church of God, Inc. The pension planis funded by a conbi nati on of
menber and congregati on contri butions. The plan provi des that the
menber (debtor) shall contribute 3%of his sal ary and t he congregati on
whi ch enpl oys hi mshal | contri bute 8%of the nenber’'s salary. Boththe
nmenber and t he congregati on nay make addi ti onal optional contri butions,
whi ch are to be al | ocat ed as nenber or congregati on contri butions,
respectively. Wen a nenber attai ns the age of 60 years or conpl etes
40 years of service, the conmbi ned accunul ati on of the menber and
congregation contributionsis appliedto purchase aretirenment annuity
for the nenber.

Article VIl provides that if a menber becones i neligi bl e under
t he pl an before t he age of retirenent or 40 years of servi ce, he may
el ect tow thdrawpart or all of the accurul at ed nenber contri buti ons.
The amount remai ning inthe menber’'s account will be fully vestedin
t he menber and will continuetodrawinterest until it can be applied
toward an annuity or deat h benefit as providedinthe plan. The nenber
accurmul ation that nmay be w thdrawn consists solely of nmenber
contri butions and does not include interest on those anounts.

The debtor is 56 years of age andis still an ordai ned m ni st er of

t he Church of God, al though he is nol onger enployed as amnister to
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a congregation. The Board concedes that the debtor could becone
eligibletowthdrawthe accunul at ed nenber contri buti ons under the
pl an by the act of resigning his ordination as a mnister of the Church
of God. The current balance in the pension fund for the debtor is
$51, 273. 35, and the total nenber contribution, whichis the anount the
debtor actually contributed to the plan, is $6, 848.10.7?

At hearing, the Board argued for excl usion of the entire pension
fromthe debtors' estate, or, inthe alternative, for excl usion of
t hose amobunts ot her than the menber accunul ati on portion of the
pensi on. The Board noted t hat, under a cl ause prohi biting alienation
or assignnment of aninterest inthe plan, the plan assets coul d neit her
be | evi ed upon by creditors nor transferred by the debtor. The Board
did not dispute the trustee's characterization of the debtor's
contributions as "voluntary," but asserted that since the debtor has no
present right tow thdrawthe nenber accunul ati on portion of the plan,
nei t her shoul d the trustee be able to reach the debtor's interest for
the benefit of unsecured creditors.

The trustee argues prelimnarily that the Board has no standi ng to
rai se the i ssue of whet her the pension constitutes property of the
debt ors' estate because of this Court's previous order sustainingthe
trustee's objectiontothe debtors' clai mof exenption. Inits order

of January 3, 1990, the Court made no ruling concerninginclusion of

°This is the balance shown on the pension account statenent
dated March 22, 1990. A statenent dated August 3, 1989, which
coincides nore closely with the date of the debtors' bankruptcy
filing on July 7, 1989, shows the menber's contribution to be
$6, 584. 10.



t he pensioninterest as property of the estate but rul ed only that the
debtors failed to showentitl enment to an exenpti on under I11l. Rev.
Stat., ch. 110, par. 12-1001(g)(5). The Board was not joined as a
party inthe prior proceedi ng and, whil et he debtors coul d have rai sed
t he i ssue of exclusion fromproperty of the estate inthat proceedi ng,
their failure to do so does not preclude the Board frommaki ng t hat

argument now. Cf. Inre Loe, 83 B.R 641 (Bankr. D. M nn. 1988):

i ssue of whet her pensioninterest was property of estate determnedin
adversary proceedi ng after the trustee' s objectionto exenption was
sustained in prior proceeding.

The scope of t he bankruptcy estat e under the Bankruptcy Code i s
qui te broad and consi sts of "all | egal or equitableinterests of the
debtor in property as of the commencenent of the case.” 11 U.S.C.
8541(a)(1l). Ingeneral, property beconmes part of the debtor's estate
regardl ess of any restrictions which may have been placed on its
transfer. 11 U. S.C. 8541(c)(1). Anexceptiontothisruleis foundin
8541(c)(2), which provides that "[a] restrictiononthe transfer of a
beneficial interest of the debtor inatrust that i s enforceabl e under
appl i cabl e nonbankruptcy lawis enforceable in a case under this
title." 11 U.S.C. 8§541(c)(2).

The pension planin the present case contains a standard ERI SA
clauserestricting the transfer of a beneficial interest under the plan
by al i enati on or assi gnnent, "whet her voluntarily or involuntarily, or

directly or indirectly." 32 The majority of courts addressing the

3The provision restricting alienation or assignnment is required
by ERI SA (Enpl oyee Retirenent Income Security Act of 1974), 29 U S.C
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excl usi on of ERI SA pl ans under 8541(c)(2) have found such anti -
al i enation provisionstobeinsufficient, without nore, toresult in
excl usion of a debtor’'s benefits as property of his estate. Rather, it
isgenerally heldthat adebtor'sinterest inapensionplanw/l| be
i ncluded in the bankruptcy estate unless the plan qualifies as a

spendt hrift trust under statelaw Inre Silldorff, 96 B.R859 (C. D

1l 1989); Inre Balay, 113 B.R 429 (Bankr. ND. 11l. 1990); seelnre

Perkins, No. 88-3312 (7th Cir. May 22, 1990).°4

In this case, the debtor's pension provides that it is to be
governed by the laws of the state of Indiana, which recognizes
spendthrift trusts by statute and case law. Traditionally, there are
threerequirenents for aspendthrift trust: (1) the settlor may not be
a beneficiary of the trust plan, (2) the trust nust contain a cl ause
barri ng any beneficiary fromvoluntarily or involuntarily transferring

hisinterest inthetrust, and (3) the debtor-beneficiary nust have no

present dom nion or control over the trust corpus. See Mtter of

Jones, 43 B.R 1002 (N.D. Ind. 1984); Matter of Gfford, 93 B.R 636

(Bankr. N.D. I nd. 1988). The degree of control which the beneficiary
exerci ses over the trust corpus is the principal consideration

underlying the determ nati on of spendthrift trust status. Jones;

G fford.

81056(d), and is necessary for tax qualification under the Internal
Revenue Code, 26 U.S.C. 8401(a) (13).

“The legislative history of 8541(c)(2) indicates that Congress
intended to preserve the status of traditional spendthrift trusts, as
recogni zed by state |law, enjoyed under the old Bankruptcy Act. 1n re
Goff, 706 F. 2d 574 (5th Cir. 1983).
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In 1987, the I ndiana | egi sl ature anmended the state's spend-thrift
trust statute.® |[|ndiana Code 830-4-3-2 now reads:

(a) The settlor may provideintheterns of the
trust that the interest of a beneficiary may not
be voluntarily or involuntarily transferred
bef ore paynent or delivery of theinterest tothe
beneficiary by the trustee.

(b) Except as otherw se provided in subsection
(c), if thesettlor is also abeneficiary of the
trust, a provisionrestrainingthe voluntary or
i nvoluntary transfer of his beneficial interest
wi || not prevent his creditors fromsati sfying
claims fromhis interest in the trust estate.

(c) Subsection (a) appliestoatrust that neets
bot h of the foll owi ng requirenents, regardl ess of
whet her or not the settlor is alsoabeneficiary
of the trust:

(1) Thetrust isaqualifiedtrust under
26 U . S.C. 8401(a).

(2) The limtations on each
beneficiary's control over the .
beneficiary's interest in the trustompli es
with 29 U S.C. 81056(d).

Subsection (c) of the anended statute creates an exceptiontothe
traditional rule against self-settled or beneficiary created
spendthrift trusts, providedthe trust is qualifiedunder 26 U. S. C
8401(a) and neets the requirenents of 29 U S.C. 81056(d). In the
i nstant case, the debtor has made voluntary contributions to the

pensi on pl an and may be said to be both a settl or and a beneficiary as

to that portion of the plan consisting of menber contributions. Under

°Nei t her of the parties' counsel in this case referred to the
amended I ndiana statute relating to spendthrift trusts. Since
I ndi ana | aw governs the interpretation of the pension plan at issue,
the Court is at a loss to explain counsel's lack of diligence in
bringing this provision to the Court's attention.
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thetraditional test for spendthrift trusts, the nenber accumul ati on
portion of the plan woul d not qualify as a spendthrift trust soasto
be excl uded fromt he estate under 8541(c)(2). However, because the
pl an contains an anti-alienation clause conmplying wth 29 U S.C
81056(d), the debtor's plan woul d constitute avalid spendthrift trust
under | ndi ana Code 830-4-3-2 despite its self-settled nature.
VWil e anmended 830-4-3-2 alters the first requirenent of a
spendthrift trust that the settlor not al so be a beneficiary of the
trust, the additional requirenent that a beneficiary enjoy no present

dom ni on and control over trust assets remains i ntact. Matt er of Brown,

86 B.R 944 (N.D. Ind. 1988); G ifford. As noted above, the
beneficiary' sinability to gain access to or demand di stribution from
thetrust corpusisthe primary el enent of a spendthrift trust. The
determ nati on of whether a trust fulfills

thi s nost qui ntessenti al of requirenents nust be made upon exam nati on

of all aspects of a particular case. Jones; G fford.

The Jones and G fford decisions illustrate the factual inquiry
necessary to t he determ nati on of whether a particul ar pl an conplies
with the control requirenment for a spendthrift trust. InJones, the
debt or coul d nake no wi t hdrawal fromher enpl oyer's pensi on pl an even
i f she di scontinued participationinthe plan. The only way t he debt or
could gain access to any portion of the plan was to retire, be
t erm nat ed, becone di sabl ed, or die. The court foundthisrestriction

on the debtor's ability to reach plan assets to be sufficient to



qualify the plan as a spendthrift trust.®
In G fford, the debtor was the sol e beneficiary of aretirenent
pl an est abl i shed and adm ni st ered by hi s prof essi onal corporation, of
whi ch he was t he only sharehol der and director. The pl an provided t hat
t he enpl oyer corporation could termnate the plan and, in its
di scretion, direct distributionof the plan's assets tothe debtor as
pl an participant. TheG fford court, notingthat the bankruptcy estate
succeeds t o powers that a debtor may exercise for his own benefit,
concl uded t hat t he debtor's right to gain access to the pl an corpus
"supports a finding of present control over the funds when [t he debt or]
filed bankruptcy.” 93 B.R at 640. Because the plan did not satisfy
t he control requirenent for a spendthrift trust under I ndianalaw, the
court ruled that it was property of the debtor's bankruptcy estate.
The instant caseislikeGffordinthat the debtor, at thetine
of filing bankruptcy, had the ability to withdraw the member
accunul ati on portion of his pension assets by the act of resigning his
ordination as a mnister of the Church of God. He is no |onger
enpl oyed as a m ni ster and woul d suffer no | oss of enpl oynent as a

result. Indeed, the only thing he would lose is the right to make

6Courts are divided on the question of whether a plan
beneficiary's ability to withdraw plan assets by term nating his or
her enpl oynent constitutes sufficient control to preclude the plan
from being characterized as a spendthrift trust. 1n re Perkins, slip
op. at 4, n. 2; cf. In re Boon, 108 B.R 697 (WD. M. 1989):
enpl oynment termnation is a significant restraint upon w thdrawal of
enpl oyee benefits so that ability to access funds by quitting job
does not disqualify plan as spendthrift trust, with In re Silldorff:
even though ram fications of quitting one's job to gain access to
pension interest may be sufficiently severe to prevent abuse,
beneficiary's power to conpel distribution of plan corpus is
antithetical to the nature of a spendthrift trust.
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further contributions tothe pension plan.’” Thus, the debtor here, |ike
in Gfford, could conpel a paynent of plan assets by ending his
participation in the pension plan.

Inatrue spendthrift trust, a beneficiary cantake noactionto
initiate anearly termnation of the trust or i nvasion of the trust
corpus. Aright tocontrol distributionfromtrust funds is inimcal
to t he purpose of a spendthrift trust, whichis to provide for the
mai nt enance of anot her whil e protecting the beneficiary fromhis own
i mprovi dence or i ncapacity. Because the debtor coul d access the entire
anmount of hi s menber contributions by the vol untary act of resigning
hi s ordi nati on as a m ni ster, he has effective dom ni on and contr ol
over these assets sufficient todisqualify this portion of the plan as
a spendthrift trust.

The trustee, in his conplaint, seeks turnover of thetotal assets
inthe debtor's pension plan, which includes t he menber contri buti ons
and the congregation contributions as well as interest on those
ampunts. Under the ternms of the plan, however, the debtor could
wi t hdraw only the nmenber contribution portion by resigning his
ordinationat thistime. The amount renmaininginthe pensionplanis
shi el ded fromhi s dom ni on and control and thus retains its character
as a spendthrift trust. The disqualification of aportionof aplanas
a spendthrift trust does not bring the debtor's entire interest,

i ncl udi ng those funds t o which he has norights of withdrawal, into

‘Article VIII provides that any nenmber who becones ineligible
under the plan can make no further nmenber contributions to the
pensi on pl an.



property of the estate. The funds t o whi ch t he debt or has no ri ghts of
wi t hdrawal satisfy traditional spendthrift requirenents and are

excl uded under 8541(c)(2). Seelnre Peterson, 88 B.R 5 (Bankr. D. M.

1988); Inre WAl l ace, 66 B.R. 834 (Bankr. E.D. Mb. 1986). The Court

finds, therefore, that only the nmenber accunul ati on porti on of the
debtor's plan constitutes property of the estate subject to the
trustee's turnover action.

The recent decision of the Seventh Circuit Court of Appeals

concer ni ng a pensi on pl an governed by I ndiana |l aw, I nre LeFeber, No.

89-2639 (7th Gir. July 7, 1990), is distinguishable fromthis casein
that the court there considered whether an anti alienation clause
conplying with 81056(d) constituted arestriction ontransfer of plan
benefits sufficient to neet I ndiana spendthrift trust requirenents.
Section 1056(d), which requires inclusion of aclause prohibiting
alienation or assignment of benefits in a qualified ERISA pl an,
provi des that a pl an al | owi ng a revocabl e assi gnment of ten percent of
pl an benefits will not be disqualified on that basis. 29 U S.C
81056(d)(2). The trustee argued that this ten percent interest should
be i ncl uded i nthe debt or's bankruptcy estate because its transfer was
not restricted under the debtor's plan. The LeFeber court found,
however, that the Indiana |l egi sl ature's specific referenceto §1056(d)
indefining spend-thrift trusts meant that the |l egislature neant to
protect the ten percent that could be revocably assigned under
8§1056(d).

In the present case, the debtor's plan contains an absol ute

restrictionon alienation or assignment of plan benefits, andthereis
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no question, as inLeFeber, regarding the sufficiency of the plan's
anti-alienation clause. However, the plan here, unlike that in
LeFeber, contains a provision allow ngthe withdrawal of plan benefits
prior to conpletion of the plan accordingtoits terns. Wi |l e t he
debtor's pl an precludes creditors fromreaching the plan assets, it
fails to protect the plan assets frominvasi on by t he debtor hi nsel f.
Thus, the plan fails as a spendthrift trust to the extent that the
debt or can conpel a premature distribution of plan assets, asthisis
contrary to the purpose and requi renents of a spendthrift trust under
I ndi ana | aw.

The Board asserts that even if fund assets are found to be
property of the estate, the trustee cannot recover these funds for the
est ate because, at thetine the debtor filed his bankruptcy petition,
t he debt or had not resi gned hi s ordi nati on and had no present right to
wi t hdraw hi s contri butions fromthe plan. The Board relies uponlnre
Silldorff, in which the court, after finding that the debtors’
interests in the subject pension plans were property of their
bankr upt cy est at es because pl an partici pants coul d access t he vest ed
corpus of their pension by term nating their enpl oynment, concl uded t hat
the trustee had noright to conpel distribution of the pension funds
because t he debt ors had not term nated t heir enpl oynent at petition

dat e and had no present right to demand the funds. See alsolnre

Bal ay: trustee not entitledtoreceive funds whi ch t he debtor hi nsel f
"was not able to presently access" because he had not term nated hi s
enpl oynent. Both the Silldorff and Balay courts cited the well -

established principlethat atrustee's claimto estate property is no
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greater than a debtor Is claimat thetime of filing. See 11 U S.C.
8§541(a)(1).

Li ke at | east one court that has rejected theSilldorff position,
this Court finds the reasoning of Silldorff andBal ay t o be anomal ous

and i nconsistent. Seelnre Lyons, 114 B.R 572 (Bankr. C.D. II1.

1990). In bothinstances the courts found that the debtors had the
ability to access the funds in their pension plans, resulting in
di squalification of the plans as spendthrift trusts. Yet, after
finding that the debtors could reach the trust assets, these courts
ruled that the trustee had no right to the funds.

To take this reasoning to its |ogical extreme, suppose the
debtor here, at thetine of filing bankruptcy, had becone di squalified
under t he Church of God pensi on pl an by resigning his ordination as a
m ni ster but had not yet applied for distribution of his nmenber
contributions as provided in Article VIIl of the plan.® In that
i nstance, all wouldreadily agree that the trustee woul d have t he ri ght
to take the additional step of naki ng a denmand for the funds. 1t woul d
not be necessary for the trustee to conpel the debtors to seek
di stributionfromthe pension planinorder tobringthe funds intothe
bankruptcy estate. In the sanme way, since the debtor, through his
vol untary action of resigning his ordination as a mnister, could
conpel distribution of pension funds, the trustee has a concom tant

right tothe funds regardl ess of whet her t he debtor has taken t he step

8Article VIII provides that in the event a nmenmber becones
i neligible under the plan, "upon application a menber nmay el ect to be
paid part or all of the nmenmber accunul ation of the nmenber." Enphasis
added.
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of actually resigning hisordinationor not. Cf. Inre Smth, 103 B R

882 (Bankr. N.D. Ohi o 1989): trusteeentitledto turnover of plan funds
of debtor who had reached retirenent age but had not yet requested
di stri bution under terns of plan.

The Court agrees with the anal ysis of the court inlnre Schmtt,

113 B. R. 1007 (Bankr. WD. Mp. 1990) and finds its statenment of the
issue to bewell-put. DecliningtofollowSilldorff, the court stated:

The Silldorff court equates the right of
di stribution fromthe pensionw thterm nation of
enpl oynment. The proper anal ysis seens to be not
whet her the debtor is presently entitled to
recei ve a distribution, but i nstead, whether the
debt or has rights which allow himto control
distribution. It is the debtor's rights to
exerci se dom ni on and control over the profit
sharing pl an t hat render the pl an unenf or ceabl e

as a spendthrift trust in this case. The
trustee, al though havi ng no power to termnate
t he debtor' s enpl oynment rel ationship..., succeeds

tothe sanmerights tocontrol distributionof the

proceeds. Since the debtor can absol utely obtain

t he proceeds, at any tinme, by term nating his

enpl oynent, the trustee i n bankruptcy succeeds to

t he absolute right to conpel distribution.
Schmtt at 1013.°

The Court has found that the debtor's interest inthe Church of

God, Inc., pensionis property of the estate to the extent the debtor
had the ability to wi t hdrawfunds bef ore conpl eti on of the plantermby

resigning his ordinationas amnister. Becausethe debtor, through

The district court in In re Perkins, 1988 LEXIS 12360 (N.D.
I11. 1988), vacated by the Court of Appeals on procedural grounds,
No. 88-3312 (7th Cir. May 22, 1990), |ikew se found that the debtor's
"degree of access"” at the commencenent of the case was not
determ native. The court observed that if so, the debtor could
resign and make a demand for paynent at any tinme and the pension
account woul d pass outside the debtor's estate. The court stated
that it did not believe Congress intended such an anonal ous result.
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hi s voluntary action, coul d conpel paynment of his accumul at ed nmenber
contri butions under the pl an, t he Board nust pay over this anount to
the trustee as property of the estate. The Board, therefore, is
di rected to det erm ne t he exact anount of menber contributions heldin
t he debtor's account at the commencenent of the debtor's bankruptcy
case and remt this amunt to the trustee.

I TIS ORDERED t hat the Board's noti on for summary judgnment is
GRANTED | N PART and DENI ED I N PART and the trustee's cross notion for
sunmary judgnment is GRANTED I N PART and DENI ED | N PART.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: August 3. 1990
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